ABSTRACT The federal and state governments are increasingly focusing on food labeling as a method to support good health. Many such laws are opposed by the food industry and may be challenged in court, raising the question of what is legally feasible. This article analyzes outstanding questions in First Amendment law related to commercial disclosure requirements and conducts legal analysis and policy evaluation for three current policies. These include the Food and Drug Administration's draft regulation requiring an added sugar disclosure on the Nutrition Facts panel, California's proposed sugar-sweetened beverage safety warning label bill, and Vermont's law requiring labels of genetically engineered food to disclose this information. I recommend several methods for policy makers to enact food labeling laws within First Amendment parameters, including imposing factual commercial disclosure requirements, disclosing the government entity issuing a warning, collecting evidence, and identifying legitimate governmental interests.
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T he federal and state governments are increasingly focusing on labeling as a method to alter food and beverage (collectively, food) consumption to support good health. Food labels provide consumers with information to make informed decisions and have led to significant food reformulation. For example, the Food and Drug Administration's (FDA's) requirement that food packaging disclose trans fats on the Nutrition Facts panel led manufacturers to reformulate products by removing trans fats as an ingredient.
Laws are being proposed across the country that, if enacted, would markedly change food labels; three in particular require the disclosure of information and have been opposed by food companies. First, the FDA proposed draft regulations to update the Nutrition Facts panel, which includes a requirement to disclose added sugar. 1 The FDA is considering comments submitted on the proposed regulation before finalizing the requirement. Second, California legislators introduced a bill that would require a safety warning related to obesity, diabetes, and tooth decay to be placed on sugar-sweetened beverage containers and at the point of purchase. 2 The bill has thus far failed to pass. New York legislators have proposed a similar measure. 3 Third, Vermont enacted a law that requires food companies to disclose whether products sold in the state are produced using genetic engineering. 4 Food industry groups sued the State of Vermont to prevent enforcement of this law. The diverse nature of these policies raises two fundamental questions: What is the government's purpose for enacting food labeling requirements, and what is permissible under the First Amendment of the US Constitution, which protects businesses' ability to communicate on labels without unjustified government interference?
This article analyzes outstanding questions regarding First Amendment limitations on government's ability to mandate information on food labels. I review the governmental rationales and judicial frameworks created to support the three food labeling policies identified above and analyze the constitutionality of these policies under the First Amendment. I provide policy makers with recommendations to enact food labeling laws to support health in the future.
Background Law On Food Labels
The Nutrition Labeling and Education Act of 1990 (NLEA) provides the FDA with the authority to regulate health-related food labeling requirements for the majority of food in the United States. The stated purpose of the NLEA is "to prescribe nutrition labeling for foods, and for other purposes." 5 The Congressional Record indicates that additional purposes are to help consumers make sense of confusing nutrition labels, curb misleading claims, base information on scientific evidence to support dietary habits linked to good health, give consumers the ability to make appropriate choices for themselves, and ensure uniformity. 6 The NLEA carries out these interests by requiring comprehensive nutrition and ingredient information, 7 prohibiting false and misleading labels, 7 and creating nationally uniform food and menu labeling requirements by limiting state and local government (collectively referred to here as states) activity in this area. 8 The relationship of the federal government to the states is important in this area of legislation because of the concept of preemption. Preemption occurs when a higher level of government eliminates or limits the ability of a lower level of government to act. In the case of the NLEA, states are preempted from compelling disclosure requirements on food packaging that are not identical to the national NLEA statute. States should be cognizant of this limitation to avoid being sued on preemption grounds. However, Congress explained that the NLEA's preemption provision should not be construed to preempt state safety warning requirements. 5 States do have such laws, such as California's Proposition 65, which requires companies to warn about toxic chemical exposure, and multiple states require restaurants on their menus to warn patrons about the risks of consuming undercooked meat or seafood.
The First Amendment And Food Labels
Food labeling requirements must operate within the legal framework of the commercial speech doctrine under the First Amendment. The First Amendment traditionally protects against government restrictions or compulsions of political, religious, and artistic speech. Such a law challenged in court under the First Amendment is subject to the "strict scrutiny test," which is the most difficult constitutional test to pass. In the 1970s, the US Supreme Court declared that the First Amendment also protects commercial speech, defined as speech that proposes a commercial transaction, but to a lesser degree than political, religious, and artistic speech. 9 Commercial speech includes advertising and labeling.
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When a court is faced with a government restriction or compulsion of commercial speech, it must determine which of two tests to apply. 12 if so, the speech can be prohibited. 11 If the speech is valid commercial communication or only potentially misleading, courts analyze the restriction according to the three remaining considerations: whether the asserted governmental interest is substantial, whether the regulation directly advances that interest, and whether the regulation is not more extensive than necessary to serve the interest. 11 Central Hudson has been a difficult bar to overcome. The Supreme Court has not upheld a commercial speech restriction since 1995.
When the government compels commercial information through disclosures, such as disclaimers or warnings, the requirement is subject to the least exacting review under a 1985 case, Zauderer v. Office of Disciplinary Counsel. 13 This is the primary focus of this article. Under the Zauderer test, a disclosure requirement must be reasonably related to a governmental interest and may only compel purely factual and uncontroversial information. 11, 13, 14 In Zauderer the Supreme Court left open a number of unanswered questions. Lower courts faced with difficult cases involving disclosure mandates have thus applied Central Hudson or strict scrutiny, instead of Zauderer. This leaves uncertainty in the law for the government and provides food manufacturers with several bases on which to challenge food labeling requirements. It is essential that policy makers proposing disclosure requirements be cognizant of existing uncertainties so that they can draft laws more likely to be upheld if challenged. Exhibit 1 sets forth the plain language of Zauderer, interpretations by circuit courts, and additional recommendations discussed in this article for policy makers considering labeling requirements.
The following portion of the article discusses these challenges, and the online Appendix sets forth the relevant Supreme Court and federal courts of appeals commercial labeling cases. 15 Federal courts of appeals, also called circuit courts, establish binding precedent for lower courts in their regional circuit and influential law for other courts nationally.
Uncertainty In The Law Under Zauderer In Zauderer, the State of Ohio found an attorney's advertisement to be deceptive without the required disclosure statement. He sued, but the US Supreme Court upheld the requirement, describing it as only compelling "purely factual and uncontroversial information." 13 The Supreme Court differentiated factual information from opinions and confessions of faith. 13 Circuit courts likewise distinguish facts from opinions and subjective messages. 16, 17 Defining 'Uncontroversial' The Supreme Court did not explain what constitutes "uncontroversial" information. Circuit courts determine whether there is disagreement about the truth of the facts required to be disclosed or if the requirement mandates an ideological or controversial message. 18 For example, circuit courts found that the government was requiring a controversial message when a regulated entity was compelled to state that minerals (such as diamonds) were not "conflict free" 19 and that video games were "sexually explicit." 17 These were found to be controversial descriptions of products, about which opinions could vary. Thus, "uncontroversial" has been somewhat conflated with "factual."
Government Interests Second, in upholding the disclosure requirement in Zauderer, the Supreme Court explained that "warnings or disclaimers might be appropriately required in order to dissipate the possibility of consumer confusion or deception," but "an advertiser's rights are adequately protected as long as disclosure requirements are reasonably related to the State's interest in preventing deception of consumers." 13 People who are required to disclose information have argued that disclosure requirements may only be based on a government interest in preventing consumer deception. Circuit courts that have considered this proposition disagree, noting that preventing consumer deception was simply the interest in the Zauderer case itself.
18,20 Circuit courts have upheld various factual commercial disclosure requirements as reasonably related to diverse government interests that go beyond the prevention of deception, as noted in the Appendix. 15 Many regulatory programs require the disclosure of factual commercial information but not necessarily to prevent consumer deception. 20 If Not subjective, opinion-based, controversial, or ideological.
If the disclosure is a government warning, identify the government entity issuing the warning in the warning language itself. May not be unjustified.
Courts might look at evidence supporting the requirement.
Gather evidence to support the disclosure requirement.
May not be unduly burdensome. Do not require excessive or highly detailed language that may dissuade protected commercial speech. This is not a barrier to straightforward factual disclosure requirements about products available in the marketplace.
The disclosure must be reasonably related to the government's interest in preventing deception of consumers.
Disclosure requirement must be reasonably related to the government's goal or purpose; interests other than preventing deception are valid.
Set forth applicable government interests by considering interests upheld in previous cases (for example, informed consumers' decision making related to health, safety, and environmental issues).
a Additionally, determine whether and how a label may be deceptive or confusing without the required disclosure or warning and set forth this rationale.
There must be a governmental interest. It is unclear what level of interest is necessary; consumer curiosity alone is not likely sufficient.
Enact disclosure requirements based on at least a legitimate government interest, but be aware that courts could look for significant or substantial interests.
the Supreme Court ultimately holds that disclosure requirements must be related to the government's interest in preventing deception or confusion, many such laws could presumably become constitutionally suspect because the government might not have based them on this rationale. However, numerous disclosures could reasonably be premised on the interest of preventing consumer confusion since consumers cannot know all of the facts about products for sale. The remaining part of this article assumes that the circuit courts have interpreted Zauderer correctly. However, governments proposing disclosure requirements should be cognizant of this uncertainty and determine whether and how a proposed mandate could prevent consumer confusion or deception. Frequently, such a case can be made in the context of food, where consumers often do not have complete information about products or the health consequences of consuming those products. Supporting Government Interests A third issue is whether the government needs to support its interest. In Zauderer, the Supreme Court stated that the disclosure requirement must be reasonably related to the state's interest, without characterizing the level of interest required. Contrast this to Central Hudson where the government's interest must be "substantial."
11 Circuit courts have not required a substantial interest but do note that the government's interest is of significance. 18, 20 In another constitutional context when the Supreme Court is analyzing a law under a standard similar to the reasonable relationship test, called rational basis review, the Supreme Court requires a "legitimate" government interest. 21 In these cases, public health and safety are considered legitimate government interests. 21 It would make constitutional sense that rational basis review's "legitimate interest" standard would align with Zauderer's reasonable relationship test, but this is not clear. Governments should have a legitimate interest in mandating commercial information; if a challenge occurs, the more significant an interest the government can set forth, the better.
Evidence Required In related language, in Zauderer, the Supreme Court stated that "unjustified" disclosure requirements might violate the First Amendment. 13 In 2012 the US Court of Appeals for the Sixth Circuit analyzed the Tobacco Control Act's health warning requirements and noted that Zauderer does not require a separate inquiry to determine whether a disclosure requirement is unjustified. 16 Nevertheless, the circuit court did review the companies' and government's evidence to conclude that the warning was justified. 16 In Zauderer, the Supreme Court did not require the government to produce evidence to justify the requirement that the attorney disclose information, stating that the possibility of deception was "self-evident." 13 The Supreme Court traditionally views attorney advertisements to be particularly confusing to the public, 13, 14 so it is unclear if the Supreme Court would find that other commercial speech practices are similarly selfevidently deceptive. However, circuit courts traditionally review the government's evidence, such as surveys, Institute of Medicine (IOM) reports, and comments submitted to regulatory agencies. 16, 18 Thus, circuit courts may be regarding the Zauderer analysis as more of a scientific inquiry, which is arguably not what the Supreme Court intended. However, it is also expected that the government will amass evidence for its actions, so it should continue to do so when enacting disclosure requirements.
A related question is whether the government needs evidence that the disclosure would effectively fix the problem identified. The answer to this seems to be no. In Zauderer the Supreme Court explained that "governments are entitled to attack problems piecemeal," and a disclosure requirement need not solve "all facets of the problem it is designed to ameliorate." 13 Circuit courts follow this reasoning.
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Unduly Burdensome Disclosure Requirements Lastly, in Zauderer the Supreme Court stated that "unduly burdensome disclosure requirements might offend the First Amendment" by chilling, or discouraging, protected commercial speech. 13 In 1994 the Supreme Court expounded on this statement, finding that an unduly burdensome requirement is one where the length and level of detail required effectively rules out the ability to advertise as desired. 22 Thus, an "unduly burdensome" disclosure requirement is one that necessarily chills protected speech. 23 With these First Amendment nuances in mind, I consider three timely food labeling policies to provide different contexts for evaluating First Amendment issues.
FDA Added Sugar Disclosure
The FDA has the authority to require additional nutrient information on food labeling if it would "assist consumers in maintaining healthy dietary practices."
7 As part of a comprehensive initiative, the FDA is updating the Nutrition Facts panel to include a requirement that food manufacturers disclose the added sugar content of food. The agency's rationale for this revision is to enable consumers to identify and compare the amount of added sugar in products so that they can follow the 2010 Dietary Guidelines for Amer-icans' recommendation to reduce intake of added sugar. 1 The FDA relied on evidence from the dietary guidelines and the IOM to support its proposed regulation and concluded that requiring this factual information will assist consumers in maintaining healthy dietary practices. This is a straightforward commercial disclosure requirement. The amount of sugar added to a product is factual, uncontroversial information, and the requirement is reasonably related to the government's interest. Thus, this mandate is a good example of a disclosure requirement that should be subject to, and pass, Zauderer if challenged.
California Warning Label
Legislators in California were the first to propose requiring a warning label on sugar-sweetened beverages. The bill prohibits the sale or distribution of such beverages without the following warning: "STATE OF CALIFORNIA SAFETY WARNING: Drinking beverages with added sugar(s) contributes to obesity, diabetes, and tooth decay." 2 This must be placed on sealed beverage containers, vending machines, and self-service dispensers and at the point of sale for non-selfserve fountain drinks. The stated rationale behind the law is "to protect consumers and to promote informed purchasing decisions by requiring a warning about the harmful health effects that result from the consumption of drinks with added sugars." 2 The bill set forth evidence that sugar-sweetened beverage consumption is associated with obesity, diabetes, and tooth decay and noted that the 2010 Dietary Guidelines for Americans recommended that Americans reduce sugar-sweetened beverage intake. The bill pointed to the efficacy of tobacco warnings and stated that "evidence suggests that health warnings can increase knowledge and reduce consumption of harmful products." 2 The American Beverage Association, which represents sugar-sweetened beverage manufacturers, previously disputed the link between sugar-sweetened beverages and diabetes and argued that "consumption of [sugar-sweetened beverages] is not a driver of obesity rates." 24 Therefore, manufacturers may dispute the factual basis for the California health warning disclosure requirement under Zauderer. In the US Court of Appeals for the Seventh Circuit's case striking down the requirement that video games that met the state's definition of "sexually explicit" must bear a sticker to indicate that they are not appropriate for minors, the court found that the law required "non-factual information" because the sticker would carry "a subjective and highly controversial message." 17 The court contrasted this with the Surgeon General's warning on cigarettes, which it considered clearly factual. 17 Similarly, in the Court of Appeals for the Sixth Circuit's tobacco warning case, the court found textual warnings such as: "WARNING: Cigarettes cause cancer," conveyed factual information. 16 The California legislature set forth a substantial amount of evidence to support its sugarsweetened beverage warning label bill. The link between sugar-sweetened beverage consumption and obesity, diabetes, and tooth decay is well accepted by the public health community. The majority of studies that contradict these conclusions were funded by the beverage industry. 25 In the Court of Appeals for the Sixth Circuit case, the court discounted the tobacco companies' expert's opinion because his conclusions were based on research commissioned by the industry for litigation. 16 The court thus found that there was no evidence that the health warnings are disputed within the scientific or medical communities. 16 California might make a similar argument. (For comparison purposes, a warning label that would not be subject to any factual debate would be one that stated that the State of California recommends limiting consumption of sugar-sweetened beverages.)
The final issue is whether the first part of the warning, "STATE OF CALIFORNIA SAFETY WARNING," is cause for a First Amendment challenge. The Surgeon General's tobacco warning is generally accepted as a constitutional disclosure of government speech. 10, 17, 26 It likewise identifies the government entity asserting the warning. While California's bill did this, the bill proposed in New York did not. 3 The plain statement "Safety Warning" in the New York bill did not indicate who is speaking, and the beverage industry could argue that the government is requiring it to carry a subjective message with which it disagrees. In a case where the US Court of Appeals for the District of Columbia Circuit evaluated the FDA's proposed tobacco warnings, the tobacco industry argued that the required disclosure of the phone number "1-800-QUIT-NOW" accompanying the graphic warnings violated the First Amendment. 27 The court agreed that the government's "provocatively-named hotline" was not purely factual and uncontroversial, even though it is government speech. Thus, even if the factual nature of the second part of the warning is well established, the industry could argue that it still does not believe that this constitutes a safety warning. Therefore, given the high uncertainty surrounding this legal doctrine, policy makers should disclose the government entity requiring the warning directly in the language of the warning itself.
Vermont Genetic Engineering Label Law
Against the backdrop of dozens of federal and state policy initiatives on the topic of genetic engineering labeling, Vermont passed a law that requires food sold in the state that is "produced with," is "partially produced with," or "may be produced with" genetic engineering must be labeled as such. 4 Vermont additionally prohibited manufacturers from labeling these foods as "natural," and other related terms.
The legislature found that genetically engineered foods potentially pose risks to health, safety, agriculture, and the environment and stated that the purpose of the law is to provide information to enable informed decision making related to consumers' concerns about these risks and for religious purposes. 4 The implementing regulations permit companies to state that the FDA does not consider genetically engineered food to be materially different from other foods. 28 The FDA previously considered but declined to require genetic engineering labeling, finding that it is not a material fact requiring disclosure. 29 Instead, the agency issued a guidance document to support truthful, non-misleading labeling of genetically engineered foods on a voluntary basis. 29 Food manufacturers sued Vermont in federal court, challenging the law on several grounds. The plaintiffs sought to enjoin, or stall enforcement of, the law; the state sought to dismiss the case entirely. In April 2015 the US District Court for the District of Vermont issued an opinion allowing both the lawsuit to proceed and the law to be enforced on its effective date, July 1, 2016 . 28 This opinion indicates how the district court may ultimately rule on the merits of the case.
The plaintiffs argued that the statute violated the First Amendment for several reasons. First, they argued that the disclosure requirement compels controversial speech, noting that it "would be difficult to point to a current consumer issue more controversial." 28 The district court agreed that the mandate was enacted against a backdrop of contested legislative debate and public and political controversy regarding the safety and benefits of genetic engineering and genetically engineered food, but it found that these facts do not render the disclosure controversial. 28 Instead, the district court explained that "it is the nature of the regulation of compelled speech that controls." 28 The district court analyzed the compelled language and found that the statute only mandates the disclosure of factual information-whether a food product contains genetically engineered ingredients-and thus not controversial speech. 28 The district court noted that factual information can provoke an emotional response or spark controversy, but this does not turn facts into opinions. 28 Indeed, the Supreme Court has shielded commercial speech from complaints that political controversy turns it into fully protected speech based on the understanding that many "products may be tied to public concerns with the environment, energy, economic policy, or individual health and safety." 11 In their briefs, the plaintiffs argued that there is no scientific justification for the requirement that labels disclose that food is genetically engineered. 29 Vermont's legislature found that there is conflicting science on the safety and health consequences of genetically engineered food and that there may be adverse environmental outcomes from genetically engineered crops, 30 while the plaintiffs argued that there is scientific consensus that genetically engineered foods are safe and are not the cause of Vermont's environmental concerns. 29 The district court did not separately analyze whether the disclosure requirement was "unjustified." Another court may have been inclined to weigh the evidence underlying this debate to assess plaintiffs' contention.
The plaintiffs also argued that since there is no scientific justification, the government's stated interests are insufficient to require disclosures of genetic engineering. 28 They pointed to a 1996 US Court of Appeals for the Second Circuit case, International Dairy Foods Association v. Amestoy, which found that the government's interest in gratifying "consumer curiosity" was invalid on its own. 31 In Vermont's case, the district court concluded that the Vermont legislature articulated "quintessential governmental interests," beyond satisfying consumer curiosity: food safety, environmental protection, religious accommodation, and informed consumer decision making. 28 The district court held that at this stage in the litigation the disclosure requirement was reasonably related to these interests, satisfying Zauderer.
However, in Vermont's case, the statute's purpose was not actually to address the health, safety, and environmental risks of genetically engineered crops and products themselves but instead to provide information to consumers who have concerns about these risks and for religious preferences. 4 The Vermont legislature noted that a large majority of Vermonters want labeling of genetically engineered food, and consumers are confused about whether foods are genetically engineered. 30 (During its deliberations, the FDA found that comments in support of genetic engineering labeling "were mainly expressions of concern about the unknown.") 32 There is relatively little case law besides Amestoy November 2015 34:11 Health Affairson whether a court would find the government's interest in addressing varying degrees of consumer concern to be sufficient. In 2014 the US Court of Appeals for the District of Columbia Circuit considered Country of Origin Labeling and indicated that "idle curiosity" alone would not suffice under Zauderer but found valid historical and "demonstrated consumer interest" in labeling. 18 It is unclear if the circuit court would have found that these consumer interests alone satisfied Zauderer because the government additionally had an interest related to food-borne illness outbreaks.
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Zauderer is intended to be an easy test to satisfy. But most cases where courts find the government's interests to be sufficient relate to addressing consumer deception, health, safety, or environmental issues, as opposed to consumer concern about the same (see the Appendix).
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The Vermont court did not make this distinction. It is unclear whether a court would find a disclosure requirement to be justified based on strong consumer interests or concerns alone, so policy makers should be cognizant of this uncertainty and consider additional interests.
Lastly, it is worth noting briefly that Vermont's legislature prohibited manufacturers of genetically engineered products from labeling their food as "natural," "naturally made," "naturally grown," "all natural," or "words of similar import," for the purpose of reducing and preventing consumer confusion and deception. 4 Plaintiffs argued that this is unconstitutional, and the district court agreed. 28 The district court found the "natural" terms to be only potentially misleading, and thus they could not be banned under the Central Hudson test. Because this mandate is a speech restriction, full discussion of this finding is beyond the scope of this article. Of significance, however, is that in the context of potentially misleading speech, the Supreme Court has explained that "the remedy in the first instance is not necessarily a prohibition but preferably a requirement of disclaimers or explanation."
12 Policy makers should thus consider whether a disclosure requirement could cure potentially misleading speech and focus on that constitutionally safer policy instead. Conversely, if the government amassed evidence of deception, it might use its consumer protection authority to address the deceptive practices instead of facing the First Amendment hurdles associated with trying to prohibit speech.
Conclusion
Policy makers proposing innovative food labeling requirements should be prepared for industry challenges in court, but factual commercial disclosure requirements based on a legitimate government interest should survive judicial review. ▪ NOTES
